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What Every Retailer Should Know 
about Civil Recovery and the Law
Interview with Jim Palmer and Natt Reifler

Over the years, civil recovery has 
proven to be an effective means 
of confronting perpetrators of 

theft, while helping retailers offset the 
costs of shrink and defray some of the 
costs associated with loss prevention 
programs. When pursuing matters of civil 
law, however, it makes good business and 
risk management sense to work soundly 
within the confines of the law. 

Recent events in the civil recovery 
industry have once again brought to light 
some of the many legal issues retailers 
should be aware of concerning the 
practice of this specialized area of law.  

Q. What is the unlicensed 
practice of law (UPL)? 

As a general rule, the practice of 
law includes performing any service or 
rendering any advice that requires the 
provider to “possess legal skills and 
a knowledge of the law greater than 
that which is possessed by the average 
citizen.”1 The practice of law also includes 
the giving of legal advice and counsel to 
others as to their rights and obligations 
under the law and the preparation of 
legal documents “...by which legal rights 
are either obtained, secured, or given 
away....”2 This can apply to the preparation 
of demand letters, releases, and decisions 
to have each party mutually release each 
other from alleged wrongful acts. 

Negotiating tort settlements has 
been held to constitute the practice of 
law.3 It was not a successful defense to 
a claim that a third party non-lawyer 
representative merely passed offers 
or other information back and forth 
between the parties.4 All contracts for 
these services with non-lawyers would 
be considered void and the pursuit of 
these tort claims would be considered 
a criminal offense and the “proceeds 
obtained through activities deemed UPL 

may be subject to state or federal 
RICO-type claims.”5

Q. Why is that important 
for a retailer to know?

It is important to help protect against 
plaintiffs’ attorneys who would look to 
deep pockets in a class action to attempt 
to recover money that would have been 
legal to collect if it had been collected 
by a law firm, but could be argued to 
be tainted if collected by a third-party 
civil recovery company. Because UPL 
is a crime, anyone profiting from that 
crime could potentially face some legal 
attack. While easier to defend a retailer 
under that type of scenario than the civil 
recovery company itself, most corporate 
clients want to avoid any appearance of 
impropriety and therefore have begun 
recognizing the distinction between the 
law firm and civil recovery companies.

Q. Why is bar-regulated 
trust accounting important?

Beyond a client’s contractual right 
to an audit, the law firm’s accounts 
are subject to state audit, and severe 
sanctions, including disbarment and 
restitution, for any commingling of funds. 
The client is also afforded recourse by the 
state for lost funds. With trust accounting, 
it is in the firm’s best interest to identify 
ownership of all funds, because any funds 
not identified as belonging to a client 
may not be disbursed to the firm and 
eventually must get passed to the state 
of Florida. Since Sarbanes-Oxley, it is also 
best to ensure that there is a separation 
in duties within the firm’s accounting 
department, including a separation 
between recording incoming payments, 
depositing said payments, and all payable 
functions, including operations payments 
and client trust disbursements.
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Q. What makes a collection 
firm a “true” law firm?

Law firms must be registered with the 
state and organized as a law firm with the 
partners’ names clearly identified and all 
ownership must be attorney ownership. 
Being affiliated with or partially owned by 
an attorney does not mean the ongoing 
operation is not in violation of UPL. 
Likewise a separate non-law firm entity 
may constitute an illegal feeder business. 

Q. What other protections 
does a law firm provide?

The attorney-client privilege that 
attaches to communications between 
clients and attorneys will help in reducing 
the likelihood of opposing parties 
having access to the inner workings and 
communications of your loss prevention 
team. Attorney-supervised collections 

will help convince opposing parties of 
the legitimacy of the practice and help 
effectively negotiate and communicate 
with the attorneys of opposing parties. 
A law firm will help clients keep 
current with all state statutes and act in 
accordance with the law. A law firm is held 
to higher ethical standards, is licensed and 
regulated by state law, and has an ethical 
fiduciary responsibility to represent the 
best interests of its clients. 
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Applying the Law to Civil 
Recovery Collections

The law offices of Palmer, Reifler & 
Associates, P.A. have been representing 
retailers for over seventeen years in 
the civil recovery field. Our approach 
follows the law, but also utilizes the 
best practices and technology of the 
collection industry. 

Over 100,000 letters are generated 
every month directly from our home 
office. To impress urgency on the 
opposing parties and to comply with 
various state laws, thirty-one “of counsel” 
attorneys are utilized in the most 
populace states. The letters will have 
their return address, but initial contact is 
centralized to our main office.

Our staff of twenty-seven collectors is 
attorney supervised. Many are bi-lingual. 
This group utilizes automated outbound 
calling including predictive dialing 
technology. The office is staffed weekday 
from seven in the morning until eleven 
in the evening to accommodate the four 
time zones. There are also shifts kept on 
Saturday and Sunday to respond to all 
potential collection opportunities. 

Cases can be accepted through a 
variety of electronic methods including 
most of the case management providers. 
We have a data-entry team that can 
accept mailed or faxed cases in a very 
timely manner. Most cases received 
in our offices during the week go out 
before the end of the next business 
day. Every address is verified before it is 
mailed. Every bad address with sufficient 
information is skip-traced. Unless a client 
wishes for less contact, opposing parties 
continue to receive letters or calls until 
some level of resolution is reached.

Palmer, Reifler & Associates, P.A. 
has been very deliberate in our quest 
to develop the best practices in civil 
recovery law. The fruits of our labor have 
been to the benefit of our clients, who 
are a testimonial to our superior levels 
of recovery. Our business model has 
been the correct and successful choice 
and will likely be emulated by the future 
providers of outside civil recovery.
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